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The Justice Minister, Kenny MacAskill has spoken widely
about “Scotland’s relationship with booze” and it is not
surprising that tackling drunkenness and disorderly
conduct features heavily within The Licensing (Scotland)
Act 2005. The Act came into force on 1st September
2009 and this newsletter outlines the offences and
associated penalties to help you avoid any problems and
minimise the risk to your business.

Drunkenness - can it be defined?
There is no legal definition of drunk. The concise Oxford
dictionary says “affected by alcohol to the extent of
losing control of ones faculties or behaviour.”

Apply common sense and if someone’s speech is slurred
or incoherent, they smell strongly of alcohol, their eyes
are bloodshot or they are unsteady on their feet, in a
state of sleep or unconscious they may be drunk.

If in doubt, err on the side of caution and do not sell
alcohol to them or anyone buying alcohol for them.

DRUNKENNESS AND
DISORDERLY CONDUCT

DRUNKENESS & DISORDERLY CONDUCT
THE OFFENCES

1. Drunk person entering or being in premises on
which alcohol is sold

The offence - a drunk person who attempts to enter any
licensed premises (unless they reside there) commits an
offence. Being drunk and incapable of taking care of
oneself on licensed premises is also an offence.

The penalty - a fine to the drunk person of up to £200
(in this state a police constable may arrest without a
warrant).

2. Obtaining of alcohol by or for a drunk person

The offence - buying a drink for a person who is drunk,
or helping them to obtain or consume alcohol on licensed
premises.

The penalty - a fine to the person buying the drink of up
to £1000.

3. Sale of alcohol to a drunk person

The offence - any responsible person on licensed premises
who sells alcohol to a drunk person commits an offence.

The penalty - a fine to the person selling the alcohol of
up to £1000.

4. Premises Manager and/or staff etc, cannot be
drunk on licensed premises

The penalty - a fine to the responsible person of up to
£1000.

NB: An offence is committed by any responsible person
(such as the premises manager or whoever is in charge
at the relevant time) who is drunk on licensed premises.
It is of no relevance if the premises are closed to the
public or that the consumption of alcohol leading to
drunkenness took place elsewhere.
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5. Refusal to leave
The offences -

If a person who behaves in a disorderly manner and
refuses or fails to leave the premises when asked to do
so by a responsible person or a constable, commits an
offence.

A person on any relevant premises who, after the end
of any period of licensed hours, refuses or fails to leave
the premises on being asked to do so by a responsible
person or a constable, commits an offence.

In either scenario, any authorised person may remove
the person from the premises, and if necessary for that
purpose, use reasonable force. An authorised person
means any of the following persons, namely - a
responsible person, and any other person who works on
the premises, and is authorised by a responsible person.

A constable must, if asked by an authorised person, assist
in exercising the above powers.

The penalty - a fine to the person refusing to leave of up
to £1000 or 60 days in jail or both.

6. Disorderly conduct - who is responsible?

If a person who is drunk on licensed premises behaves
in a disorderly manner, or uses obscene or indecent
language to the annoyance of any person, they commit
an offence.

Further, any responsible person who allows a breach of
the peace, drunkenness or other disorderly conduct to
take place on licensed premises also commits an offence.

The penalty - a fine to the drunk person, or the person
who allowed it to take place of up to £1000 or 60 days
in jail or both.

There is a defence - if it can be proved that the accused,
or their employee or agent took all reasonable
precautions and exercised due diligence not to commit
an offence, or there were no lawful and reasonably
practicable means by which they could prevent the
conduct giving rise to the offence.
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